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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkol

3rtR qrF/ rix.s qr5$/ scrg-tr/ €-€rq6 qr$s, iffiq rc!T{ ti6/ +{rdv4q qin-4rfi,{r-r+t / mrrr{rl{ / qitftrrmr arcr

sc(frfud qr0 lfd .nter t TIR-{I /
Arising out ofabove mentioned 010 issued by Addirional/loint/Deputy/Asslstant Commissioner, Cenrral Excise/sT / CST, Rajkor

/ ]amnagar / Gandhidham :

3rfi-ffid&cft{ra 6r nm qri $flr / Naine & Address of theAppellalt&Respondent :,

M/s. Famous Ceramic Industries (8A National Highway, Opp. 132 I(V Sub-Station, At Lalpar-363642), Disttr Morbi,,
GujaraL

rq qr<qrr:rftct t qftfr +t qft ffiltn ,rG, i lqrr. rrfDmir r yrftrrrq * cceT 3r4E errt 6{ rffifl *.1
Any peison ilggrieved by this Order-in-Appeal riray fiJe an'appeal to tre appropriate authority in the followrng
way.

rfiql9r4,s!?rc sfrrE qE6 \r{ ${rdT qqldtq:qJcrltFFrq_s vftt r{91"r. FdFr lrflfi? ,r"T sriuFr{IT .1944 fir r,.Rr 358 a 3rdrin

G Fti qflfrft{c, leea ff mr ae } dn-tr{ ffifuf, qrE ff qr ffifr t'r/
Appea.l to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 I Uoder Sectron 86
of the Finarce Act, 1994 an appeal lies lo:- '

smtror {"-qir{,t (qErd rfr rrrn fi'm 1Iq, i*A-c aic]{4 ry{ \r{ t'flF( eiftfi-q qr{rifir(I,r ff Rclq fr6, +€ di6 'i z,
qn. h' r+q, 16 ftld, fr ff orff qGq Ll

The special bench ofCusloms, Excise & Servlce Tax Appellare Tribunal ofwesl Block No. 2, R.K. Puranr, NFw
Delhiin aI matters relating to itassificatron aid valuati6n.

scts cnd{ rta) d rmr, rr[, !{ffi + 3rdn{i *q €aft 3{fti ffm cli+.}ifi4 Ji[r( {rq rrd'frqrfi xffiq . {l]Irfltr{(vl tM)rh
'rfuc e*q ffffiI,,Bftq a-a, ir5rp.ft qaa n=rui q(r<r+r<- i 2.. {tfr ff fifl qrftq t/

To the West regional bench of Customs, Excise & Seririce T6x Appellate Tribunal (CESTAT) at, 2." Floor,
Bhaumali Bhawin, Asarwa Alunedabad -38O0I6in case otappeals othei than as mentionid in para- llal above

nffi{ rqlfiftrfr{[r t Fqs r{iq rsa rci + fttr +dq :iqT( 9ri{ 13]-{Tq1ftmr{4l. 20or + F-{q 6 A ?iT,id Auiftd ftr .E
!,r? EA-3 d q;r vm t-6f funl rifl qftq I r,t t +q t {q (6 yH t qrq, T6r-T.cr. t[+-fr el-lr,a,= fr a+1oir, rrro- .qr
TclTr. rcu s qrq qr ss+ rq.s qrq tqu +r's0 Trq Fcs { 3r!Hr s0 {rq Fcs'+ flfs"l fr m'ccr: 1-000/- 6ct. s.ooo/- rc}
irEfl i 0 ooo / - rqi +r Fslftt rrn rrq ff yFA dTc +ti ftutft-c qF+ qn rrrfrr{. difud iffiq 'q'r{riffir ff inir * rrrq+
rPn zI-{ H irc t Ed * sr*ft-r+ &r"* a'+ arn or8 lsifta *+ eie rmfrfi irr{r flGr lTiafi, r srrr {r rr.n-n. i'+ 6l rq

$q-r^fr ilrr qrftq s-6i tEft-a 3{fi-ffq qrrrlti+{q ff rnsr F[d ti er,n rrr]rr (* si*.) ] ftq 3n+di.ra ] r]4 sob/. .\ Fr
HfiI(f, PlE, qr fi-Cfl EIr[ r/

The enDeel to the Aooellate Tdbunsl shall be filed rn ouadruDlicate tn form EA 3 / as orescnbed under Rule tl of
Cenrral Excise {Addeall Rules. 200I and shall be accomDanied aeainst one wl ch at leasl should be
ec-iomoanied bri' a' fee of Rs. 1.000/- Rs.5000/-. "Rs.10.000/- where arnounl oi
dutvddmand /inter"est/ Denalw / refund is uDto 5 Lac..'5 Lac to 50 Lac and above 50'Lac resDectively in the form
of c"rossfd bArJ< dfaft in favour ol Asqt, Regisuaf of-brqnsh o{ any nominpted publjc- secl6J: .bark.of lhe pla(e
wheie uia b;nah oianv nomlftated DubUc sEclor banl< of the Dlace-where t}le behch of the Tribunal is srtualed
Appticstjon made for giant o[ stay sha.l] be accompanied by a lee of Rs. 500/-
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Ea "r1ifi-rc rss4 ff rfirr 86 6 3,I-trc3ii f2) (a (2A) ,rTrri ?+ & 'rfi 3.frd, +{rs" ritrcqr4, 199+, }, B-qq 912; qE

sr zer * erra htrifta cc.r s.T. 7 i fi ar qir,tl !., Ti6 qrq rq$, ]dc -'l'orq sf6 q'qq[ 3rls.6 (3rqf9, +d.rq Jsr{ t'{ 6rr
;ft? ,neer fi sFfrqi i{q .r{ (T{q I (rfi sfn E{iftra RI+r qrG{) fr arq+r 6s1;.645 4q5 3I?I?IT 3rrr{if, +-d1-q Talra elE/
;rflrr # :,ffrq {rqrfu.rr'r dr ,rii-ri rd rG n firi?r ta +tq xrEer &-cfr fl s1q ii {dfl 6ci frrJ , /
ih. a;r,eal under sub se(Lion l2l a-nd l2A) of fte section 86 t}le Fmance Act 1994, shaD be fi.led in For ST'7 -as
nrescibed unde r Ru !e 9 l2t & gl2A\ of ihe S"rvrce Tax Rules, I994 and shall be accolnpalled -by_-a .copy ol oroer

bI Commrssroner Central Excise oi Commissioner, Centra.l Excise (Appeals) (one ol w_hlch snall De a cenuleo
coDvl and coDv of the order passed by the Commissionerauthorrzrng the Asslstar! Uo[ulussloner or uepury
Criririnissronei"of CentJal Excise/ Service Tax ro [le the appeel before thq Aprelate Inbunal.^ ^
fi-qr qr-+. iffiq' stqrs ,rs $i Mr 3rffiq vrfltt+rq ffuizl + cfd 3{qfd + qrEd E +.*iq riqr( tifi 3l!ttti^{q^ I c4 4 6I urfl
rsvq's.,iir.td n #ffiq irflifiqq. rss+& ur.r 83*3ia'tdi-{r6.dlll 4r'I +i,rl ts, B-q 3{rec[+ nlrl 3llldlg cftFf.qr q

ffo q; qqq -:l=re nr€i/+dr rr rr.i + 10 diwa ( t oqo), rs qr.'J qra {qlTr @ f,, r. qrta, 6a iF-fi {rr+r fffi-{ e, {r
rnrara i*fl n.rE arri i+ s€ L.ro +' 3rflid TTr R rt4 ri] i,rqifr i'n (Itri 

"q 
-i,r.c F{q R 3rttl{ I 6Ir

*;dlq rcqr< stlm^\ra t-{r { h ,Ttd " qlrr f&q rq ,JE6, } f+H snft-{ I
hl uT(T 11gl d n IkT.6E
i,ir H. dn fifr'E 'rs-d dt
ii'it italz ;rn iM * ftqq 6 h siarfd +q r6q
:;ir+ TE Ffi {q ?rr.r + nrsun Ffftq (d' 2) nfirFffq 2ol4 6 r'F.rq i ti ES vffio vrffi } {cel Rqrrrfi-{
*.rna rrfr \.q 3{fie d mrtr0 itrl

for an aoDeal ro bi fi.led beford thb CESTAT, under Section 35F ot the Centlaj Exclse Acl, 1944 which -IS 4so
made aoihcable Lo Seryice Tax under Section 83 of the Finance Acr, I994, an appeal aga.mst this orcler shall he

before *)'e Tribunal on pa].menr of I09o of the duty demanded where dury or duty and peoalty_ar_ I ln drspute, or
penalty, where penalry_aJone is in dispule, provided the amounr ol pre-deposlt payable would be suDlect to a

ie ind6r Rs. IdCrore!.-' Under CenEal Excise and Service Tax, "Dury Demanded" shall mclude :

hl aJDounl determined under Section I I D;
lul amount of erroneous Cenval Credtt talen:
ti,if emourt oavable uflder Rule 6 ofthe Cenvat Credit Rutes

ororrdeb furthe' th at thd provisrons of $ is Secdon sh al.l not ap plv I o tie stay application and aPPeals
pendind before any appellate authbnty pnor to the commencement ofthe Finance (No 2l Act, 2014.

qrcc ccrn:nlqrtssr qrt<{ :

Revision aDo'llcatlon to Governmenl of lrl.dia:
E i ltfftr-{iii'dffi+;-ffi8'ffi +: teiiqre rm qft-F"q, t-ge4 -ft um 3sEE 6^cqws(6^6 qr,f-nr+r-q^R.{,

,T,r {'6r(.-5-'PeTvr 314.r ffi, fif, iTrrq; rr.'rE- E-flrr; d?fi qtnfl, tffi elc irfi, Trrd cFl, ;rg rei+l-l10001,6T r5'{r

A revrsioh'aDDl.ication L;es to *le Under Secretary, to the Govemmenr of lndi4, Revision Applicalion Ut1it,
Minisrrv of tr'rience. Deoartmenl of Revenue. 4tlx Floor. Jeevan Deeo Bu dins, Parliamenl Stfe'et, New Delhi
I I0001-, under Section 35EE of the CEA I944 tn respecf of the fotlo',ring case, -fovemed by 6rst proviso to sub-
seruon ll ) of Section-358 ibtd.

qi? qro * G;d rrsra h qrFi ii {ri r+'sr< ffir qre fr Rfft srrcT{ + risr rrB 's qlTrrrrn } <kn qr Erfi rq sir(qri cr ft-{
f{ qr.n 1rsrr'lE" } Err 5cr<,5*.vrdt + +.r+ qr ft-fr dsr. T6 tqr isrrqE qrf, * yd6<lr * qtrn, E+ firmi ut Bfi
r<r, ri q qra + T{qIi 4, qrqq q t/
In caie of any lots of Roods, where t}le loss oLcurs ur Lra4srt from a factora to a lvalehouse or to arother factory
or ftom one "warehou5e to another during the course of processing of th-e goods in a warehouse or in storag'e
whether in a factory or in a warehouse

r11ra ; Er6' ffi gg qr e{.+ FIid Fr XE ar{ i6 Aj+qisr it yIr 6iI qrm cr Eft q* ai*q T.cr( egi6 * qc f&4 * crE+ ii,
-{t qrri fi arFr f6{fi rT qT et-r 6r Frqfd S''Fn 6t /
In ( ase of ribate of 

-dul 
of exclse on qooils exDorted to anv cor.rntrv or terriLorv outside lndia of on excisablc

ma(erial used in the mahufacrure of t}lE Boods whlch are e4jorted to"any countri or territory outside India.

qR -ncr< rrq 6'r [rrdr< fu'r. fu+r qrcr * qr*r tcrq ql lIEr{ d crfi fu? B-qr r{r lr I
In case ol_good s "exported outsrde Indra'eipon to Nepal or Bhutan, wirhouipAyrnent of duty.

qffira r.crq h Ticrfi rrq + r.rfrrq 6 tqsfr qfihdasr 3rfi)ft{c G r<t F4lt'x craur+r } irra n-.q ff 
'r€ 

I rtr rtt qacr
fi qq+ ('r+qt $ dnr Er 3Tf,t}E-{q (i. z),199S ft urq i0c + erfi F}rd ff,r{ r.1s q"€r FqrirBli q. q-r irE } 

"nF-a 
F$r

Iro erl
Creiir of anv duw atlowed to be uuLized (owarJs oal1:Dent of excise dutv on final Droducts under the orovisions
of fris Act 01 the'Rules madt thqre under such oidtr is pqssed by the llommissibner (Appeals) on of after, the
dare apoornted under Sec. 109 of the Finan.e (No.2) Act, 1998. "

{Th,t{fr*rftqr wi,i^qr -8j, i fl**q r.qldr prq (q-tn)ffi,2ooj, }ftqc s t diltd EftEc t, qs
rn<sr E, rrqqsr fi 3 q'rd + rr{lrd fl {ffilts]fa'\ r Jq{f6.[ldi-{ S 6rq c-f, 3{reer s qqtm 3fl?rr +l El ylilTr F{s 6l qrtl qltfti Hr?T

Q r-&ur.vre sj;+ iDfiqc, tq++ ff i,.r.i js.EE + {{-d ftqiR-d eJ+ fr qerrft t qw *#rwtn-offyftnflHqrff
q BgL /
The Above aDDlicauon shall be msde Ln duoucate m Form No. EA-8 as sDecfied under Rule. 9 oI Cenrral Exclse
{Appealsl Rrifes,2001 \^ritntn 3 mon*rs from l-he date on which rhe drder sousht to be aDDealed apainst is
aommurucated ard shall be accomDaried bv two coores each of t}e OIO and OrdEr-ln.ADDeal.'lt should elso be
accomDanred bv a coDv ofTR-6 Ctiallqn evl-dencing'pa,,rnent of prescnbed fee as prescri6ed under Section 35-
EE of CEA, I 944, undir lvlator Head of Account. " ' -

qrtteivr qrirr k rrrr ffir fislfud cr"6 f,r .lt"rq-,h 6r qrf,r qrGq 
r

"!i Tq-, rdq trr Tq Ftrq rr Trq 6c EI'A Fct 200/ 6r Trrf,rn Bim orq ,i. qii dqc r+q !l.+ {rq Eq+ + ;qrfl A dr Fqt
1000 -/ 6r rTrr{rt fihql qrlrt
The revrsioir application shall be accompanied by s fee of Rs. 200/- where the amouflt involved in Ruoees One
Lac or )ess antl Rs. 1000/- where the a-rilount iniolved is more thah Rupees One Lac.

qASquAr { rt.a< attrt E {rrr{tji rr!-t 5t frrr } ftq 15+ I Brq-{" ss{-s drr$ frn grrr;nfttr rr.ara } fri gq
fl {r raB-r crir a6FI g E=r4 6 r q (q-T{1rF jIgr rq TqrTeFfilT :6I tri6 irqrq qIi6-f,rq {rfir. fi (rfi qr?r<{ Ffi.cT qTdT ts I / Incase
iJ Lhe order covers various umbers of order- in orismall fee for each o.l.o. shduld be oaril iii the'aioiJlalil
manner. notwithstandinp the fact that the one aDoeel [o t}le ADoellant Tribunel or the one aDDlicarion ro rh-
ainrrJ'ddni. e--tFCt-ai'e -may-Ei,-riiula to andia-icriptoiia rnSitiT ixlisli!'Rsi' r-iit<i'-ied'oT-R-;-Itio7". r;;
each

qqr+flD-a <rqrq rjp :rl*F-qq, tszs, * 3r{rfff-I } c-{-{r< {q 3nisr \r4 pr.ra' qRsr ff Tfd trr frsifta e.so tq} *r qrqrmq
er4 m.rz rIT Fr{t qTrBq /
One copy of abplicatldn'or O.l.O. as the case mav be, ard rhe order of t})e adiudicatjns authoriw shall bear a
cou rr fCd stamp of Rs.6.50 as presr ribFd under Schedule I il terms of the Couir Fee Act;'l 975, as lmended.

rfin -ctq, AEiq l"qIE gq \r{ hc]6. irffr-q {lqTn}trrq (rni Fifur 1M, rggz it qfrrd ge ra iaF.'rrc rrrd +l
qfoffd qirt Ern F-{il fi irt< fr crrrn 3{rmFld ft{r qmr r
Attqrltioq is 6-lso i{rvite! to the rules cqverinlq tiese'qhd otier related matters contained in the Customs, Excise
and SFrvice Appellate Tribunal (Procedurel Rules, 1982

rg nffir crftrrt O qt{, erfud 6G i idfsrd qrr+, Fiqc att( a-ftndffi yr4urd + ftq, 3rffi Arfilftq A-{ffra.

For !he e)aEorate" detailed jind latesr provrsjoQs relating to fuIng of appea-I Lo t}Ie higher appellate aurhority, the
app.uanl may rerer to u)e ueparunental weosrte wwvr,coec gov.rn.
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Appeat No: V2l'12-14lRAJ/2021

:: ORDER.IN-APPEAL::

The betow mentioned appea[s have been fil.ed by the Appettants

(hereinafter referred to as "Appettant No. '1 to Appe[.ant No. 3,', as detaited in

Tabte beLow) against Order-in-Originat No: 14lJClVM/ZOZO-21 dated j1.12.20?0

(hereinafter referred to as'impugned order') passed by the Joint Commissioner,

Central GST and Central Excise, Rajkot (hereinafter referred to as ,adjudicating

authority'):-

Name & Address of the

v2/12/RAJ/7021
M/s Famous Ceramic
ln d ustri es,

8-A NationaI Highway,

Opposite 132 KV Sub Station,
At Latpur, Morbi.

2 v2/13/RAJ/2021 Appetlant No.2

Shri Savjibhai K. Sanariya
Ex- Partner of M/s Famous

Ceramic lndustries,

B-A Nationa[ Highway,
Opposite '132 KV Sub Station,
At Lalpur, Morbi.

Y2/14/RAJ/2021 Appettant No.3

Shri Ravikumar R. Adroja
Ex- Partner of M/s Famous

Ceramic lndustries,

8-A Nationa[ Highway,

Opposite 132 KV Sub Station,
At Latpur, Morbi.

Z, The facts of the case, in brief, are that Appettant No. 1 was engaged in

manufacture of Ceramic Ftoor & Watt Tites fatting under Chapter Sub Heading

No. 69089090 of the Central Excise Tariff Act, 1985 and was hotding Central

Excise, Registration No. AAAFF9415CXM001 . lntettigence gathered by the

Directorate General of Central Excise lnteltigence, Zonal Unit, Ahmedabad

indicated that various Ti[e manufacturers of Morbi were indutging in

matpractices in connivance with Shroffs / Brokers and thereby engaged in large

scale evasion of Central Excise duty. Simuttaneous searches were car'ried out on

22.12.2015 at the premises of Shroffs in Rajkot and Morbi and various

incriminating documents were seized. On scrutiny of said documents and

Statements tendered by the said Shroffs, it was reveated that huge amounts of

cash were deposited from atl over lndia into bank accounts managed by said

Shroffs and such cash amounts were passed on to Tite Manufacturers through

Middtemen /Cash Handlers. Subsequentty, simuttaneous searches were

73.12.2015 and 31 .12.7015 at the preinises of
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Appeat No: V2l 12-14lRAJ/2021

Brokers/Middtemen / Cash Handters engaged by the Tite manufacturers and

certain incriminating documents were seized.

?"'l lnvestigat'ion carried out revealed that the Shroffs opened bank accounts

in the names of their firms and passed on the bank account detaits to.the Ti[e

manufacturers through their Brokers/Middtemen. The Tite manufacturers further

passed on the bank account details to their customers/ buyers with instructions

to deposit the cash in respect of the goods sold to them without bi[[s into these

accounts. After depositing the cash, the customers used to inform the Tile

man0facturers, who in turn woutd inform the Brokers or directly to the Shroffs.

Deta'ils of such cash deposit atong with the copies of pay-in-slips were

communicated to the manufacturers by the Customers. The Shroffs on

confirming the receipt of the cash in their bank accounts, passed on the cash to

the Brokers after deducting their commission from it. The Brokers further

handed over the cash to the Ti[e manufacturers after deducting their

commission. This way the sale proceeds of an ilticit transaction was routed from

buyeis of goods to TiLe manufacturers through Shroffs and Brokers.

?.7 During scrutiny of documents seized from the office premises of M/s K.N.

Brothers, Rajkot, Shroff and Shri Pravin Shirvi, Broker, it was revealed that the

said Shroff had received total amount of Rs. 8,38,14,784/- in their bank

accounts during the period from 3.4.2014 to 9.11.2015, which were passed on to

Appel[ant No. 1 in cash through Shri Pravin Shirvi, Broker. The said amount was

atteged to be sale proceeds of goods removed ctandestinety by Appettant No. 1.

3. Show Cause Notice No. DGGIIAZU/Gr-C136-2312019-20 dated 4.5.2019

was issued to Appeltant No. 1 catling them to show cause as to why Centra[

Excise duty amounting to Rs. 1,03,87,6481- should not be demanded and

recovered from them under proviso to Section 11A(a) of the erstwhite Central

Excise Act, 1944 (hereinafter referred to as "Act") atong with interest under

Section 11AA of the Act and an amount of Rs. 65,00,000/- deposited by them

shou[d not be appropriated against the said demand and also proposing

imposition of penatty under Section 'l lAC of the Act and fine in lieu of

confiscation under Section 34 of the Act. The Show Cause Notice atso proposed

imposition of penalty upon Appetlant No. 2 and Appetlant No. 3 under Rute 26(1)

of the Central Excise Rutes, 7002 (hereinafter referred to as "Rutes").

irmed under Section 11A(4) along with interest under Section 11AA of

appropriated Rs. 65,00,000/- against the confirmed demand. The

Page 4 of 25
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Appeat No: V2l12-14/RAJ/2021

impugned order imposed penalty of Rs. '1,03,87,648/- under Section 1.lAC of the

Act upon Appetlant No. I with optioh of reduced penalty as envisaged under

provisions of Section 11AC of the Act. The impugned order atso imposed penatty

of Rs. 40,00,000/- each upon Appettant No. 2 and Appettant No. 3 under Rule

26(11 of the Rutes.

4. Being aggrieved with the impugned order, Appel[ants No" 1 to 3 have

preferred appeats on various grounds, inter alia, as below :-

Aopetlant No. 1:-

(i) The adjudicating authority has retied upon Statements of Shroff,

Middteman/Broker and Partners while confirming the demand raised in

the show cause notice. However, the adjudicating authority has passed

the order without attowing cross examination of DepartmentaI

witnesses inspite of specific request made for the same. lt is settled

position of taw that any statement recorded under Section '14 of the

Centrat Excise Act, 1944 can be admitted as evidence onty when its

authenticity is estabtished under provisions of Section 9D(1) of the Act

and retied upon foltowing case [aws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (24U ELr 189 (Det).

(b) Mis Jindal Drugs Pvt Ltd - 2016 (340)E.L.T. 67 (P & H)

(c) Ambika lnternational - 2018 (361 )E.1.T.90 (P & H)

(a; C-recn lndustries - 2016 (339) E.L.T. 209 (P & H)

(e) Andaman Timber lndustries -2015-TIOL-z55-SC-CX

(f) Parmarth lron Pvt. Ltd - 2010 (255) E.1.T.496 (Atl.)

(ii) ln view of the provisions of Section 9D of the Centra[ Excise Act, 1944

and settled position of law by way of above referred judgments, since

cross examination of departmental witnesses were not attowed their

statements cannot be relied upon whiLe passing the order and

determining the duty amount payabte by it. Especiatty wheh, there is

no other evidence except so catled oral evidences in the form of those

statements and un-authenticated third party private records.

Therefore, in view of the above, impugned order passed by the

learned Joint Commissioner is liabte to be set aside on this ground too"

(iii) That the adjudicating authority has not neutra[ly evatuated the

evidences as wetl as submission made by it but heavity retied upon the

generaI statements of Shroff, Middleman / Broker, statements of

partners as we[[ as only scan copy of private records of Shri Pravin

Shirvi and K. N. Brothers reproduced in the SCN. He has not seen that

4{d th the partners had retracted their statements by executing

vits before notary as discussed in reply submitted to him on

4.'
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10.07.2020. He has not even cared to see that whether such general

statements are corresponding to the documents or otherwise.

(iv) That root cause of investigation which lead to demand of Central

Excise duty viz. Bank Statements of various bank accounts (tike 8

Scanned lmages at page 8 to 15 of the SCN) referred in Statement

dated 73.12.2015 of Shri Latit Ashumal Gangawani, Actual Owner of

M/s. K. N. Brothers, Rajkot, and atso other bank accounts referred in

' 
Annexure - A to the SCN are neither supptied with SCN nor relied upon

for demanding the duty. The same are neither seized from the

premises of M/s. K. N. Brother nor produced by any of the person viz.

owner of M/s K.N. Brother during recording of their statements. When

the source of the amount received by the Shroff is not relied upon,

how documents of middleman/broker can be retied upon? Certainty,

same cannot be relied upon as Annexure - A'is said to have been

prepared on the basis of said two documents viz. Bank Statements of

Shroff based at Rajkot and Daity Sheets majntained by the

middtemen /brokers of Morbi. In absence of relying upon proof of

receipt of fund by Shroff, it cannot be presumed that

middlemen/brokers had received the funds which were distributed to

tiLe manufacturer.

(v) That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middleman/broker and general statements of Shroff and middleman/

broker tried to discard vital discrepancies raised by the appettant

without any cogent grounds. There is no link between the bank

accounts of Shroff and private records of midd[eman /broker.

Therefore, in absence of receipt of cash by the Shroff, link of such

payment to middteman/broker and payment of cash to appe[ant, it is

erroneous to uphotd the atlegations against appettant. He not only

failed to judge the attegations, documentary evidences and defence

neutratty but also faited as quasi'judiciat authority and fottowing

principa[ of natural justice by passing speaking order as we[[ as

fol.towing judiciat discipline too. Therefore, impugned order passed by

him is liabte to be set aside on this ground too.

(vi) That the investigation has prepared Annexure - A to the SCN based on

the private records of Shri Parvin Shirvi i.e. loose papers wherein

\yherever "Ravi" is written are considered as entries of appetlant in

of fact that author of the said documents in his statement given

i Page 6 of 25
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name of "Hitesh(Ravi)" as person of M/s. Famous Ceramic. Thus, the

adjudicating authority simply based on the scan copy of few pages of

such private record of Pravin Shirvi's reproduced in the SCN and said

vague statements upheld the altegations. Therefore, order passed by

him is liable to be set aside on this ground too.

(vii) That in the entire case except for so calted evidences of receipt of

money from the buyers of tites that too without identity of buyers of

the goods as wetl as identity of receiver of such cash from the

middteman, no other evidence of manufacture of tites, procurement of

raw materials inctuding fuet and power for manufacture of tites,

deptoyment of staff, manufacture, transportation of raw materials as

wetl as finished goods, payment to a[[ inctuding raw material suppliers,

transporters etc. in cash, no inculpatory statement of manufacturer

viz. appetlant, no statement of any of buyer, no statement of

transporters who transported raw materiats, who transported finished

, goods etc, are retied upon or even availabte. lt is settled position of

taw that in absence of such evidences, grave altegations clandestine

removal cannot sustain. lt is atso settted position of law that grave

attegation of ctandestine removal cannot sustain on the basis of

assumption and presumption and retied upon fottowing case [aws:

(a) Synergy Steets Ltd;- 2020 (372) ELT 129 (Tri. - Det.)

(r)SavltriConcast Ltd. - 2O15 (329)ELT213 (Tri. - Det.)

(c) Aswani &, Co. - 2015 (327\ ELT 81 (Tri. - Det.)

(d) Shiv Prasad Mitls Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Det.)

(e) Shree Maruti Fabrics - 2014 (311) ELT 345 (Tri. - Ahmd.)

(viii) That it is not a matter of dispute that Tites were notified at Sr. No. 58

and 59 under Notification No. 49l2008-C.E.(N.T.) dated 24.12.2008 as

amended issued under Section 44 of the Centrat Excise Acl, 1944.

Accordingty, as provided under Section 44 ibid duty of excise was

payabLe on the retail sate price dectared on the goods tess permissible

abatement @ 45%. Thus, duty of excise was payabte @ 12.36% (upto

28.07.2015) and @ 12.50% with effect from 01 .03.201 5 on the 55% of

retail sate price (RSP/MRP) dectared on the goods/packages. That the

investigation has nowhere madre any attempt to find out actual

quantity of tites manufactured and cleared clandestine[y. No attempt

was made to know whether goods were cleared with declaration of

RSP/MRP or without dectaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about any case booked by the metrology department of various states

oss lndia against appettant or other tile manufacturers that goods

*
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were sold by it without dectaring RSP/MRP. Though there is no

evidence of manufacture and ctearance of goods that too without

declaration of RSP/MRP it is not only atteged but also duty is assessed

considering the so catted alteged reatised vatue as abated vatue

without any tegat backing. Neither Section 4A ibid nor rutes made

there under provides [ike that to assess duty by taking realised value

or transaction vatue as abated vatue and the investigation has faited to

fotlow the said provisions. Therefore, sake of argument it is presumed

that if RSP/MRP was not dectared on packages then also it has to be

determined in the prescribed manner i.e. as per Section 4A(4) read

with Rute 4(i) of Centrat Excise (Determination of Retait Sate Price of

Excisabte Goods) Rules, 2008 and not by any other manner. As per the

said provisions, highest of the RSP/MRP declared on the goods during

the previous or succeeding months is to be taken for the purpose of

assessment and in absence of other detaits of quantity etc. such

realised value duty cannot be quantified. ln any case duty has to be

calculated after altowing abatement @ 45%.

(ix) That atI the atlegations are basetess and totatly unsubstantiated,

therefore, question of atteged suppression of facts etc. atso does not

arise. None of the situation suppression of facts, wilfuI mis-statement,

fraud, cotlusion etc. as stated in Section 11A(4) of the Central Excise

Act, 1944 exists in the instant case but it is atteged sqppression of

facts in the impugned notice based on the above referred general

attegation.

Appeltant No. 2 &.3:-

'(i) Their firm has already filed appea[ against the impugned order

as per the submission made therein contending that impugned

order is liable to be set aside in limine and therefore, order

imposing penatty upon them is atso Liable to be set aside.

That their Statements recorded during investigation were not

voluntary and not as per their version is excutpatory as per the

retevant answers and therefore, atl the altegations made in

impugned SCN are totalty basetess and imagination of the

investigation onty.

That no penaLty is imposable upon them under Rute 26(1) of the

Central Excise Rutes, 2002, as there is no reason to believe on their

part that goods were liabte to confiscation.

That there is no singte documentary evidence to sustain the

attegations; that the seized documents are not at atl sustainabte as

(ii )

(iii)

v)

:t-*
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(v)

evidence for the reasons detailed in reply fited by the Appettant

No. 1. lnvestigating officers has not recorded statement of any

buyers, transporter, supplier etc. Atlegation of ctandestine

manufacture and removal of goods itsetf is fallacious.

That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents which

itsetf are not sustainabte evidence for various reasons discussed by

their firm i.e. Appellant No.1 in their repty; that under the given

circumstances no penalty can be imposed upon them under Rute

26 ibid and retied upon the fottowing case [aws:

(a) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Del.hi)

(b) Aarti Steet lndustries - 2010 (262) ELT 467 (Tri. Mumbai)
(c) Nirmat lnductomett Pvt. Ltd. - 2010 (259) ELf 243 (Tri. Dethi)

(vi) ln view of above, no penatty is imposabte upon them under Rute 26

of the Central Excise Rules, 2002.

4. Personal Hearing in the matter was scheduted on 16.11 .2071.Shri P.D.

Tillll;i#;TJ,""1":"T"::ff :',":,Tff llll)1.1;,l,Hl1'J:1i:;
hearing.

4,1 , In response to communication for Persona[ Hearing, Ms. Drashti Sejpal,

C.A. and authorized iepresentative of Appettant No. 2 and Appeltant No. 3, filed

written submission vide tetter dated28,9.2021 wherein grounds raised in appeal

memorandum are reiterated and requested to set aside the penatty imposed on

Appettant No. 2 and Appettant No. 3. She waived the requirement of Personal

Hearing.

5. I have carefutly gone through the facts of the case, the impugned order,

the appeal memoranda and written as wetl as oral submissions made by the

Appettants. The issue to be decided is whether: the impugned order, in the facts

of this case, confirming demand on AppetLant No. 1 and imposing penatty on

Appettants No. '1 to 3 is correct, tegat and proper or not,

6. On perusal of records, I find that an offence case was booked by the

officers of Directorate Generat of Centrat Excise lntetligence, Ahmedabad

against Appeltant No. 1 for clandestine removal of goods. Simuttaneous searches

carried out at the premises of Shroff / Brokers / Middtemen situated in Rajkot

and Morbi resutted in recovery of various incriminating documents indicating

huge amount of cash transactions. On the basis of investigation carried out by

the DGCEI , it was atleged that various Tite manufacturers of Morbi were indutged

Page 9 of 25
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in malpractices in connivance with Shroffs / Brokers and thereby engaged in

large scale evasion of Central Excise duty. During investigation, it was reveated

by the investigating officers that the Tite manufacturers sotd goods without

payment of duty and cotlected sate proceeds from their buyers in cash through

said Shroff/Brokers/ middtemen. As per the modus operandi unearthed by the

DGCEI, the Tile manufacturers passed on the bank account detaits of the Shroffs

to their buyers with instructions to deposit the cash in respect of the goods sold

to them without bitls into these accounts. After depositing the cash, the buyers

used to inform the Ti[e manufacturers, who in turn woutd inform the Brokers or

directty to the Shroffs. Details of such cash deposit atong with the copies of pay-

in-slips were communicated to the Tite manufacturers by the Customers. The

Shroffs on confirming the receipt of the cash in their bank accounts, passed on

the c'ash to the Brokers after deducting their commission from it. The Brokers

further handed over the cash to the Tite manufacturers after deducting their

commission. This way the sate proceeds was routed through Shroffs/ Brokers/

middtemen.

7. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/midd[emen during investigation, which revealed that 'l86 manufacturers

were routing sate proceeds of itticit transactions from the said

Shroffs/Brokers/Middtemen. I find that the DGCEI has, infer alia, relied upon

evidences cotlected from the premises of Shri K.N, Brothers, Rajkot, Shroff, and

Shri Pravin Shirvi, Morbi, Broker, to attege ctandestine removal of goods by the

Appettant herein. lt is settted position of law that in the case involving

clandestine removal of goods, initiat burden of proof is on the Department to

prove. the charges. Hence, it would be pertinent to examine the said evidences

gathered by the DGCEI and relied upon by the adjudicating authority in the

impugned order to confirm the demand of Central Excise duty.

7.1 . lfind that during search carried out at the office premises of M/s K.N.

Brothers, Rajkot, Shroff, on 72.12.2015, certain private records were seized.

The said private records contained bank statements of various bank accounts

opurut"d by M/s K.N. Brothers, sample of which is reproduced. in the Show Cause

Notice. I find that the said bank statements contained detaits like particutars,

deposit amount, initiating branch code etc. Further, it was mentioned in

handwritten form the name of city from where the amount was deposited and

code name of concerned middlemen/Broker to whom they had handed over the

said cash amount.

.tt one through the Statement of Shri Latit Ashumal Gangwani, Owner

1
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of M/s K.N. Brothers, Rajkot recorded on 23.12.2015 under Section 14 of the

Act. ln the said statement, Shri Lalit Ashumat Gangwani, inter olia, deposed

that,

'Q.5 Please give details about your work ir I\.{/s Ambaji Enterprise, Rajkot

a:rd lWs K.N. Brothers, Rajkot.

A.5. .. . . . . We have opened the above mentioned 9 bank accounts and give

the details of these accounts to the Middlemen located in Morbi. These middle

men are working on beha.lf of Tile Manufactu'ers located in Morbi. These

Mddlemen then gives oul Bank details to the Tiles Maaufacturers of Morbi

who in tum further passes these details to their Tiles dealers located all over

India. The Tiles dealers then deposit cash in these accoults as per the

ilstruction of the ceramic Tiles Manufacturers who in tum inform the

Middlemen. The Middlemen then inform us about flre cash deposited alrd the

name of the city ftom where the amormt has been deposited. We check all our

bank accounts tlrough online banking system on the computer installed in our

office and take out the printout of the cash amount deposited during the entire

day in all the accounts and mark the details on the printouts. On the same day,

latest by 15:30 hours, we do RTGS to either IWs Siddhanath Agency and or to

NzI/s Radheyshyam Enterprises in Sakar Complex. Soni Bazar, Rajkot. In lieu

of the RTGS, M/s Siddhanath Agency and or to lr4/s Radheyshyarn Agency

gives the cash amount. The said cash is then distributed to concem

Middlemen.

.4.6. We are ot awaro of any persons who had deposited the cash

amount in our bank accounts, the ceramic Tile Manufacturers direct the

said pades to deposit the amount in cash in these accounts. As already

stated above, we had given our bank accounts details to the middle man who

had in fum given these numbers to the Tile Manufacfurers."

7.3 lfind that search was carried out at the office premises of Shri

Pravin Shirvi, Morbi, a broker/middlemen on 23.12.2015 and certain private

records were seized. As reproduced in the Show Cause Notice, the said private

records contained detaits like name of bank, cash amount, place from where the

amount was deposited in bank, name of the person / authorized representative

who cotLected the cash from him, date on which cash was handed over and name

neficiary of Tiles manufacturer of Morbi.

t. .r.{I}:.
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7.4 I have gone through the Statement of Shri Pravin Shirvi, Morbi, recorded

on 24.12.2015 under Section 14 of the Act. ln the said statement, Shri Pravin

Shirvi, inter olia, deposed that,

"Q.4. Please give flre details of Ceramic Tile Manufacturers and Ceramic Tiles

. Showroorn o\4ners to whom do you gives the cash which you receive from
above mentioned Shroff located in Rajkot.

A.4. I am disbursing the cash to the foilowing Tiles manuf'actures:

(i) Sunheart Ceramics

(ii) Famous Ceramics

(iii) Samrat Sanitaly (Sanltary wares manufacturers)
(iv) Sr.rnbeam Ceramics

(v) Rarnco Ceramics

' (vi) Akash Ceramics (at Kadi-Mansa)
(vii) Gangotri Ceramics

Q-6 : I am showing you page 959 of seized fi1e (1) (seized fi.om his premises)
whiclr shows the details of transaction dated 31.1.2014. Please go through the
same and explain the er-Ltries.

A.6 : I have gone tlu'ough a1l the pages filed in seized file (1) and I state that
all the documents filed in this file pertails to my business of disbwsing cash. I
explain the entries made in page 959 as under':

(i) The entries pertain to transaction made by me on 31.7 .2014
(ii) The left side shows the amounr received by rne. ... ...

The right side shows the cash disbursed to respective persons as under

(i) Rs. 2,78,600/- has been paid in cash to Shd Viren of ]Ws Sunireart
Ceramics.

2'd and 3'd entry pertains to cash disbursement to watch manufacfurers.
4th entry also pertains to cash disbursernent to watch manufacturers
except of Rs. 3,07,400/(1,00,000/+ 2,07 ,400/-) where the amount has

been paid to Shri IGnti of Ramco Ceramics).

5th entry pertains to payment made to watch manufacturers.

6th entry pertafurs to cash payment of Rs. 2,50,000/- to Shri Ravi of IWs

'(iD
(iii)

(iv)
(v)

Famous Ceramics.

(vl) 7%o entry pertains to paynnent of Rs. 27,00,000/- made to Sfui Nilesh of
GEB.

(vii) Str to 1 llh entries pertain to payrnent made to watch manufactulers.

Thus, in brief, I have made cash payment of Rs. 2,78,600/- to Shri Viren of
Suuheart Ceramics (Brand name of tWs. Srursliile Tiles). Rs. 3,07,4001 to Shri

Iknti of N{/s Ra:aco (Brard name of M/s. Ramoji) and Rs. 2,50,000/- to Shd

Ravi of M/s Famous Ceramics on 31.07.2014.

I further state that I have made the entries in similar manner in all the pages

which you have seized.

' I fruther state that on the pages where ever the cash have been paid, the name

ol the person of Tiles Manufacturers and the name of tile manufacturer has

een mentioned as can be seen above.

:h
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Q.7. Please give the names of the tile manufacturer located in Morbi and other
areas to whom you have made cash payment?

A.7.: I am giving you the name of the Tile Manufacturers and also the code
name of the person and their rnobile numbers of the said Tile manufacturer to
whom I have l-randed cash;

(i) Famous Ceramics (Wal1 Tiles) - Hitesh (Ravi) 9825150439.
(ii) Famous Ceramics ffitrified tiles)- P t1.lsh - 9727770092.
(iii) Exotica Celamics - Jignesh - 99789t6203.
(iv) Samrat Sanitoly Pragiibhai - 9825390308.
(v) Gangotri Ceramics - Anur /Timber 9099014477 .

(vi) Akash Ceramics - Madam - 99250098'71.
(vii) Sunlreart Ceramics - Viren - 9825627770.
(viii) Sunbeam Ceramics - Sabi - 9825052244 "

7.5 I have gone through the Statement of Shri Savjibhai Sanaria,. Partner of

Appetl.ant No.1 and Appettant No. 2, recorded on 12.3.2016 under Section 14 of

the Act. ln the said statement, Shri Savjibhai Sanaria, inter alia, deposed that,

"To-day, I have been shown a worksheet prepared on tire basis of records

withdrawn from the premises of Shri Pravinbhai (Broker'), Morbi under

Panclnrama proceedings dated 23.12.2015, showing the details of Cash

delivered by Shri Pravinbhai (Broker) of Morbi to Shri Ravikumar our partner,

which was deposited by the customers of our unit in Balk Accounts of our

Shroffs at various branches situated all over Ildia during Financial Yew 2014-

15 &.2015-16 (upto December). I have also been shown a statement dated

24.12.2015 of Shri Pravinbhai S. Shirvi (Broker) of Morbi and I put my dated

signatffe on each page of said woft-Sheet, in token of having seen & agreed

with the details'shown therein. I further state that as per our direction, said

amount was deposited by various customers against sale of excisable goods viz
Ceramic Floor & Wall Tiles cleared fi'om our factory premises, in Bank

Accorurts of orr Slroff at various bralches situated all over India. I further

confirm that all the entries of Cash mentioned therein are related to ou' unit

and we have received the said amounts tlirough Shri Pravinbhai (Broker) of
Morbi. I fuither state that Stl'i Pravinbhai (Broker) delivers the cash on day to

day basis to thek another director namely Shri Ravikumal R Ad:r:oja.

On being asked.I further confirm that today in our factory premises, our staff

has carefully verified & compared each & every entries of Cash Receipts

shown in aforesaid worksheet with oru official records viz. Cash Books &
Customers' Ledger Accounts elc. and agree that cash feceipts shown in the said

worksheets are not reflected in oul Cash Book as the same pertains to Ceramic

tiles removed clandestinely by us. On being further asked about the grade,

quality clea:'ed clandestinely I state that T am not in a position to state the grade

and quality.

As per the Worksheet shown to us, we have teceived a sum of Rs.8,38,58,9841

in cash on account of clandestine clearances of said tiles from ou factory

premises to our various customers and have received the cash through Shri

Pravinbhai (Broker) of Morbi, during F. Y . 201415 & 2015-16. I fuither agree

that our unit have, thus, evaded Central Excise duty totatiy to the tune of
Rs.1,03,98,0071 by adopting above modus operandi in Fina:rcial Year 2014-15

& 2015-16 (upto December) and I ftrlly aglee to pay the evadedi short paid

Central Excise duty leviable thereon along with applicable interest. I further
a$ee that we ale also ready to pay applicable penalty to conc]ude the

T-n eedings by waiver of issuance of Show Cause Notice

g t&
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On being asked, I further state that I can not produce any document/ evidence

as regards the quantity & quality of the excisable goods cleared from our

factory premises against which we have received said unaccounted cash

amourt liom our customers, as we have not kept any records for sale of said

goods."

7.6 I have gone through the Statement of Shri Ravikumar Ramjibhai Adroja,

Partner of Appettant No.1 and Appettant No. 3, recorded on 8.4.2019 under

Section 14 of the Act. ln the said statement, Shri Ravikumar Ramjibhai Adroja,

inter alia, deposed that,

"To-day, I have been shown the following documents:

' (i) Panclurama dated 11.03.2016 drawn at the factory premises of IWs.

Famous Cerarnic Industries, 8-A, National Highway, Opp. 132 KVA

Sub Station, At. Lalpar, Morbi,

(ii) Statement daled 12.03.201,6 of Shri Savjibhai Sanaria, Partner of M/s.

Famous Ceramic Industries, Morbi

(iii) Statement dated 24.12.2015 of Shri Praveenbhai S. Shirvi (Broker),

Morbi

(iv) Statement dated, 23.12.2015 of Shri Lalit Gangwani (Shroff). Ws.

Ambica Enterprise & N4/s. K.N. Brothers, Rajkot

After calefully reading the aforesaid documents, I put rry dated

signature thereon in token of having seen & agreed with the facts stated/

rrentioned therein. But I am not sure how much cash amount had received

from Slrli Praveenbhai, Morbi as we had not maintained any such records."

B. On anatyzing the documentary evidences cotlected during search at the

office premises of M/s K.N. Brothers, Rajkot, Shroff, and Shri Pravin Shirvi,

Morbi, broker/ middtemen, as we[[ as deposition made by Shri Lal.it Ashumal

Gangwani, owner of M/s K.N. Brothers, and Shri Pravin Shirvi in their respective

Statements recorded under Section 14 of the Act, I find that customers of

Appeltant No. 'l had deposited cash amount in bank accounts of Shroff M/s K.N.

Brothers, Rajkot, which was converted into cash by them and handed over to

Shri Pravin Shirvi, Morbi, Broker/Middtemen, who admittedty handed over the

said cash amount to Appettant No. 1. This arrangement of cotlecting cash from

their buyers through M/s K.N. Brothers, Rajkot, Shroff, and Shri Pravin Shirvi,

r\,{orbi, Broker/ Middtemen is duty admitted by Appettant No. 2, who was Partner

of Appeltant No. 1 at material time, as reflected in his Statement recorded

under Section '14 of the Act on 12.3.2016, retevant portion of which is

reproduced supro. Appetlant No. 2 clearty deposed in his Statement that on their

direqtions, their buyers had deposited cash against sale proceeds of Ceramic

F[oor and Wa[[ Tites sold by them and that they have received said cash amount

through Shri Pravin Shirvi, Morbi. Appettant No. 2 further deposed that Shri

irvi detivered cash on day to day basis to Appellant No. 3. I find that

3, who was Partner of Appettant No. 1, at material time, admitted
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about the contents recorded in statements of shri Lalit Ashumat. Gangwani,

owner of M/s K.N. Brothers, Rajkot, Shri pravin Shirvi, Morbi, Shri Savjibhai

Sanaria, who is Appetlant No. 2.

8.'l On examining the Statements of Shri Lal.it Ashumat Gangwani, owner of

M/s K.N. Brothers, Rajkot, and Shri Pravin Shirvi, Morb.i, it is apparent that the

said Statements contained ptethora of the facts, which are in the knowtedge of

the deponents onty. For example, Shri Pravin Shirvi deciphered the meaning of

each and every entry written in the private records seized from his premises. He

atso gave details of when and how much cash was detivered to which Tite

manufacturer and even concerned person who had received cash amount. He

deposed that he used to hand over cash received from Shroff to Shri Ravi of i\A/s

Famous Ceramic lndustries, Appeltant herein, and also gave mobile number of

Shri Ravi. This facts have been corroborated during investigation and found to be

true as both Appettant No. 2 and Appel.tant No. 3 concurred with the contents of

the said Statements. lt is not the case that the said statements were recorded

under duress or threat. Further, said statements have not been retracted. 5o,

veracity of deposition made in said Statements is not under dispute.

8.2 I find that the Appettant No. t had devised such a modus operandi that it

was atmost impossible to identify buyers of goods or transpoiters who

transported the goods. The Appettant No. 1 used to inform M/s K.N. Brothers,

Rajkot, Shroff, or Shri Pravin Shirvi, Morbi, Middtemen, about deposit of cash in

bank accounts of Shroff on receipt of communication from their buyers and such

cash amount woutd reach to them through middtemen/brokers. When cash

amount was deposited by buyers of goods in bank accounts of Shroff, the same

was not reftected in bank statements, as emerging from the records. 5o, there

was no detaits of buyers avaitabte who had deposited cash amodnt in banh

accounts of Shroff. This way the Appettant No. 1 was able to hide the identity of

buyers of itticitty removed goods. lt is a basic common sense that no person witl

maintain authentic records of the iLtegat act'ivities or manufacture being done by

it. lt is atso not possibl.e to unearth a[[ evidences involved in the case. The

adjudicating authority is required to examine the evidences on record and

decide the case. The Hon'bte High Court in the case of lnternationat Cytinders

Pvt Ltd reported at 2010 (255) ELT 68 (H.P.) has hetd that once the Department

proves that something ittegat had been done by the manufacturer which primo

/acie shows that ittegat activities were being carried, the burden woutd shift to

the manufacturer.

atso pertinent to mention that the adjudicating authority was not

d<
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conducting a trial of a criminat case, but was adjudicating a Show Cause Notice

as to whether there has been ctandestine removat of excisabte goods without

payrflent of excise duty. ln such cases, preponderance of probabitities would be

sufficient and case is not required to be proved beyond reasonabte doubt. I rety

on the Order passed by the Hon'bte CESTAT, Bangtore passed in the case of

Ramachandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.f. 116 (Tri. - Bang.),

wherein it has been he[d that,

"7.2 In a case of clandestine activity involving suppression of production

'and clandestine removal, it is not expected that such evasion has to be

established by the Department in a mathematical precision. After ail, a person

indulging in ciandestine activity takes sufficient precaution to hide/destroy the

evidence. The evidence available shall be those left in spite of the best care

taken by the persons involved in such clandesthe activity. ln such a situation,

the entire facts and circumstances of the case have to be looked into and a

decision has to be arrived at on the yardstick of 'preponderance ofprobability'

' and not on the yardstick of 'beyond reasonable doubt', as the decision is being

rendered in quasi-judicial proceedings."

8.4 I also rely on the Order passed by the Hon'bte Tribunat in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held

that,

."In all such cases of clandestine removal, it is not possible for the Department

to prove the same with mathematical precision. The Department is deemed to

have discharged their burden if they place so much of evidence which, prima

facie, shows that there was a clandestine removal if such evidence is produced

by the Departrnent. Then the onus shifts on to the Appellants to prove that

there was no clandestine removal".

9. . I find that Appettant No. 2 and Appettant No. 3, both Partners of Appetlant

No. t have admitted about ctandestine removal of goods in their respective

Statements recorded under Section 14 of the Act and atso paid duty amount of

Rs. 65,00,000/- during the course of investigation. ln catena of judgments, it has

been held that admitted facts need not be proved. I rely on the Order passed by

the Hon'ble CESTAT, Mumbai in the case of S.M. Stee[ Ropes reported as 2014

(304) .E"L.T. 591 (Tri. - Mumbai), wherein it has been hetd by the Hon'bte

TribunaI that,

"The adjudicating authority has confirmed the demand only on the basis of

figures given in the statements of Shri Balkrishna Agarwal. In the absence of

delivery challans which were recovered and seized at the time of Panchanama

{11
on such

Page 16 of 25

eedings, he has not taken the computation of demand based

:.\
.1i

0l

\q\
,1:, rI



Appeal No: V2l12-14/RAJ/2021

delivery s[61]ans as reflected in the annexure to the show-cause notice.

Therefore, the adjudicating authority has strictly proceeded based on the

evidences avaiiabie which in the present case are the statements of Shri

Balkrishna Agarwal. As to the question whether the demands can be

conflrmed on the strength of confessional statements, this position stands

settied by the decision of the Hon'ble Apex Court in the case of K.I Pavunny

v. Asstt. Collector (HQ) Central Excise Collectorate, Cochin - 1997 (90\

E.L.T.24I (S.C.) whereil it was held that confessional statement of acpused,

if found to be voluntary, can form the sole basis for conviction. Only if it is

retracted, the Court is required to examine whether it was obtained by threat,

duress or promise and whether the confession is truthful. In the present case,

we fmd that there is no retraction of the confessional statement by Shri

Balkrishna Agarwal. As regards the lack of corroborative evidence, it is a

settled position of law that "admitted facts need not be proved" as held by the

Hon'ble High Court of Madras in the case of Govindasamy Ragupathy '- 1998

(98) E.L.T. 50 (Mad). In a recent decision in the case of Telestar Travels Pvt.

Ltd. - 2013 O89\E.L.T.3 (S.C.), the Hon'ble Apex Court held that reliance

can be placed on statement ifthey are based on consideration ofrelevant facts

and circumstances and found to be voluntary. Similarly in the case of CCE,

Mumbai v. Kalverr Foods India Pvt. Ltd. - 2011 t27O) E.L.T. 643 (S.C.t rhe

Honible Apex Court held that if the statements of the concerned persons arc

out of their volition and there is no allegation of theat, force, coercion, duress

or pressure, such statements can be accepted as a valid piece of evidence. In

the light of the above decisions, we are of the considered view lhat the

confirrnation of duty demand based on the voluntary statements of the

Managing Partner of the appellant firm is sustainable in law. Consequently,

the hterest and penal liabilities imposed on the appellants would also sustain."

'10. After careful examination of evidences available on record in the form of

documentary evidences as wetl as oral evidence, I am of the considered opinion

that the Department has discharged initiat burden of proof for atteging

ctandestine removal of goods and the burden of proof shifts to the assessee to

estabtish by independent evidence that there was no ctandestine removal and

the assessee cannot escape from the rigour of taw by picking loopholes in the

evidences ptaced by the Department, I rely on the decision rendeied by the

Hon'bte Madras High Court in the case of Lawn Textite Mitl.s Pvt. Ltd. reported as

2018 (362) E.L.T. 559 (Mad.), wherein it has been hetd that,

"30. The above facts will clearly show that the allegation is'one of

clandestine removal. It may be true that the burden of proving such an

on is on the Department. However, clandestine removal with an

,;
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intention to evade payment of duty is always done in a secret manner and not

as an open transaction for the Department to immediately detect the same.

Therefore, in case of clandestine removal, where secrecies involved, there

may be cases where direct documentary evidence will not be available.

However, based on the seized records, if the Department is able lo prima facie

establish the case of clandestine removal and the assessee is not able to give

any plausible explanation for the same, then the allegation of clandestine

removal has to be held to be proved. In other words, the standard and degree

of proof, which is required in such cases, may not be the same, as in other

cases where there is no allegation of clandestine removai."

11 . .The Appettant has contended that since cross examination of

Departmentat witnesses were not a[[owed, their statements cannot be retied

upon white passing the order and determining the duty amount payabte by it. ln

th'is r.egard I find that the Appettant No. 'l had sought cross examination of Shri

La[it Ashumal Gangwani, owner of M/s K.N. Brothers, Shri Pravin Shirvi, Morbi,

Appeltant No. 2 and Appetl.ant No. 3 during the course of adjudication. The

adjudicating authority denied the request of cross examination by observing in

the impugned order, inter alia, as under:

"30.6 Further as discussed above, all the persons had admitted their

respective role in this case, under Section 14 of the Cenhal Excise Act, 1944,

voluntarily, which is binding upon them and relied upon in the case of the

Noticee. Further, I frnd that all flre persons had not retracted their

statements. Therefore, the same are legal and valid pieces of evidence in the

.eyes of 1aw. It is a settled legal position that cross examination is not required

to be allowed in all cases. Moreover, there is no provision under the Central

Excise law to allow cross examination of the persons, during Adjudication of

. the case. The denial of opportunity of cross-examination does not vitiate the

Adjudication proceedings. The Adjudicating Authority was not conducting a

trail of a criminal case, but was Adjudioating a SCN as to whether there has

been claxdestine removal of excisable goods without payment of duty. I find

that the Noticee has not provided any independent evidence to show that there

was no clandestine removal. ... . . ."

11.1 I find that none of the Statements of Shroff/ Middtemen/Brokers and

Fartners of Appettant No. '1 recorded during investigation have been retracted

nor there is any allegation of duress or threat during recording of Statements.

Furthe.r, Sh roff /Middtemen / broker have no reason to depose before the

investigating officers something which is contrary to facts. lt is atso pertinent to

on that the present case was not one off case invotving clandestine
TN
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removal of goods by Ti[e manufacturers of Morbi. lt is on record that DGCEI had

simultaneousty booked offence cases against 186 such manufacturers for evasion

of Central Excise duty who had adopted similar rnodus operandi by routing sale

proceeds of itticitty cteared finished goods through Shroffs / Middtemen/brokers.

It is atso on records that out of said 186 manufacturers, 61 had admitted and hacl

also paid duty evaded by them. So, the documentary evidences gathered by the

investigating officers from the premises of Shroffs / middtemen contained trails

of itticitLy removed goods and preponderance of probabitity is certainty against

Appeltant No. 1. lt has been consistentty hetd by the higher appettate fora that

cross examination is not mandatory and it depends on facts of each and every

case. I rety on the decision rendered by the Hon'bte Bombay High Court in the

case of Patel Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein

it has been hetd that,

"23. Therefore, we are of the opinion that it will not be correct to hoid that

irrespective of the facts and circumstances and in all inquilies, the right of

cross examination can be asserted. Further, as held above which rule or

principle of natural justice must be applied and followed depends upon several

factors and as enumerated above. Even ifthere is denial of the request to cross

examine the witnesses in an inquiry, without anlhing more, by such denial

alone. it will not be enough to conclude that principles of natural justice have

been violated. Therefore, the judgments relied upon by Shri Kantawala must be

seen in the factual backdrop and pecuiiar circumstances of the assessee's ease

before this Court."

111 By fottowing the above decision and considering the facts of.the case, I

hoLd that the adjudicating authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appettant No. 1"

12. The AppeLtant has also contended that the adjudicating authority retied

upon the Statements of Shroff, Middleman/ Broker, Partners as we[[ as private

record5 seized from the premises of Shri Pravin Shirvi and K N Brothers but

ignored that both the Partners had retracted their statements by executing

affidavits before notary which was discussed in reply submitted to him on

10.07.2020.

12.1. Ihave gone through the affidavit fited byAppet[ant No.2 on. 18.3.2016

and affidavit fiLed by Appettant No. 3 on 4J.7020 contained in appeal

memorandum. lt is not brought to my notice that the said affidavits for

retractions were brought to the notice of the officers, who recorded their

and hence it has no bearing on the legatity of the issue. The Tribunal

Yt
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in tl-ie case of Champion Confectionery reported in 2010 (262) E.L.T. 865

(maintained in 201 'l (263) ELT A108 (Bombay High Court)), has hetd that

retraction of any statement is to be made to the authority before whom the

statement is given. Simitarty, the Hon'ble CESTAT, New Dethi in the case of

Gautam Trades & Agencies, reported in 2011 (774) ELT 408 has held at para 5.5

of the Order that,

"The retraction was not addressed to the officer before whom the statement

was given. Retoaction, by its nature is required to be given or submitted to the

officer who had taken their statement. Lr other cases, it could !e considered

only as a representation or a complaint. We have not been shown that this

retraction was given to the officer who has recorded the statement. "

12.2 I further find that the said affidavits were produced before the

adjudicating authority in repty to Show Cause Notice. lt is a settted [ega[ position

that retraction of statements by way of fiting affidavits and produced in reply to

the Show Cause Notice after considerable [apse of time has no effect on the

tegatity of the case. I rely on the decision of the Hon'bte High Court of Bombay

rendered in the case of Roopkata Export Corpn reported in 2004 (165) ELT 26,

wherein it has been hetd that,

" 1 4 . It was, however, contended that in the defence reply dated 24-4-7999 (in

reply to the show cause notice dated 9-2-1999), the Petitioners had submitted

that the statements of Petitioner No. 2 were taken in the year 1995 under

duress and that the said statements do not reflect the corect position which

'was prevailing at the reievant time. By no shetch of imagi-nation such a vague

statement made in reply to the show cause notice can be said to be a retraction

of the statement recorded under Section 14 ofthe Act. Even assuming that the

. said statements were retracted; the very fact that the statements recorded in

September, 1995 were sought to be retracted in Apri1, 1999 in reply to show

cause notices issued in the year 1999 clearly shows that the said rehaction is

merely an afterthought and is not bonafide"

12.3 I atso rely on Order passed by the Hon'ble CESTAT, New Dethi in the case

of Ani[ Kumar reported in 2000 (1 18) ELf 377 , wherein at para 8 of the order, it

has been hetd that,

"I also find that these statements were never retracted by the appellants at any

point of time except at.the time of frlilg reply to the show cause notice. The

.Hon'ble High Court in the case Surjrt Singh Cahbra has held statements

recorded before the Customs authorities is an admissible piece of evidence

and it's belated retraction has to be weighted with due caution."

f the above, I hotd that retraction of Statements by Appettant
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No. 2 and Appetlant No. 3 by way fiting affidavits is afterthought onLy and it has

no bearing on the outcome of this case.

13. The Appettant has contended that in the entire case except for so catteci

evidences of receipt of money from the buyers of tites through shroff/

Middtemen/ Broker, no other evidence of manufacture of tites, procurement of

raw materiats inctuding fuel and power for manufacture of tiles, deptoyment of

staff, manufacture, transportation of raw materials as wetl as finished goods,

payment to a[l' including raw material supp[iers, transporters etc. in cash have

been gathered. The Appettant further contended that no statement of any of

buyers, transporters who transported raw materials and finished goods etc. are

retied upon or even avai[ab[e. It is settted position of law that in absence of such

evidences, grave a[tegations of ctandestine removat cannot sustain and relied

upon various case laws.

unearth all the evidences required and prove with mathematical preci

on or the other illegal activities".

sion, the
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13.1 I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers, Rajkot, Shroff, or Shri Pravin Shirvi, Morbi, Middlemen,

which indicted that Appettant No. 1 routed sales proceeds of itticitty removed

goods through the said Shroff and Middlemen/Broker. The said evidences were

corroborated by the depositions made by Shri Latit Ashuma[ Gangwani, Owner of

M/s K.N. Brothers, Shri Pravin Shirvi, Morbi, Appetlant No. 2 and Appellant No" 3

during the course of adjudication. Further, as discussed supra, Appeltant No. 1

had devised such a modus operandi that it was almost impossibte to identify

buyers of goods or transporters who transported the goods. As a'resutt, no

buyers of goods or transporters coutd be 'identified during investigation, ln

catena of decisions, it has been hetd that in cases of clandestine removat, it is

not possibte to unearth a[[ the evidences and Department is not tequired to

prove the case with mathematicat precision. I rety on the Order passed by the

Hon'bte CESTAT, Ahmedabad in the case of Apurva Atuminium Corporation

reported at 1996 (261) E.L.T. 515 (Tri. Ahmd.), wherein at Para 5.1 of the order,

the Tribunat has hetd that,

"Once again the onus of proving that they have accounted for all the goods

produced, shifts to the appellants and they have failed to discharge this

burden. They want the department to show challanwise details of goods

tiansported or not transporled. There are several decisions of Hon'ble

Supreme Court and High Courts wherein it has been held that i-n such

ciandestine activities, only the person who indulges in such activities 'knows

a1l the details and it would not be possible for any investigating officer to

..r',
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14" ln view of above, the various contentions raised by Appettant No. 1 are of

no hetp to them and they have failed to discharge the burden cast on them that

they had not indutged in clandestine removat of goods. On the other hand, the

Department has adduced sufficient oraI and documentary corroborative

evidences to demonstrate that Appellant No. 1 indutged in c[andestine remova[

of goods and evaded payment of Central Excise duty. l, therefore, hotd that

confirmation of demand of Central Excise duty amount of Rs. 1,03,87,6481 - by

the adjudicating authority is correct, legaI and proper. Since demand is

confirmed, it is natural consequence that the confirmed demand is required to

be paid atong with interest at appticabte rate under Section 'l1AA of the Act. l,

therefore, upho[d order to pay interest on confirmed demand.

'i 5" The Appettant has contended that Tites were notified at Sr. No. 58 and 59

under Notification No.49l2008-C.E.(N.T.) dated24.12.2008, as amended issued

under Section 4A of the Act and duty was payabte on the retail sa[e price

declared on the goods less abatement @ 45%, Though there is no eyidence of

manufacture and clearance of goods that too without dectaration of RSP/MRP,

duty is assessed considering the so ca[ted atteged reatised vatue as abated vatue

without any [ega[ backing. The Appettant further contended that duty is to be

determined as per Section 4A(4) of the Act read with Rute 4(i) of Central Excise

(Determination of Retail Sate Price of Excisable Goods) Rutes, 2008, which

provided that highest of the RSP/MRP dectared on the goods during the previous

or succeeding months is to be taken for the purpose of assessment.

15.1 I find it is pertinent to examine the provisions contained in Section 4A of

the Act, which are reproduced as under:

"Section 44. Valuation of excisable goods with reference to retail sale price.-

(1) The Central Govemment may, by notification in the Official Gazette,

specify any goods, in relation to which it is required, under the provisions of

the pegal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or

under any other 1aw for the time being in force, to declare on the package

thereof the retail sale price of such goods, to which the provisions of sub-

section (2) shall appiy.

(2) Where the goods specified under sub-section (1) are excisable goods and

are chargeable to duty of excise with reference to value, then, notwithstanding

" anlthing contained in section 4, such value shali be deemed to be the retail

declared on such goods less such amount of abatement, if any, ftom

i\ {y
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such retail sale price as fl1e Central Govemment may allow by notific.ation in

the Official Gazelle."

15.2 I find that in terms of the Legal Metrotogy Act, 2009, retail sale price is

required to be dectared on packages when sold to retail customers. This would

mean that when goods are sold to customers, other than retai[ customers, like

institutiona[ customers, the provisions of LegaL Metrotogy Act, 2009 woutd not be

applicabte.

15.3 On examining the present case in backdrop of above provisions, I find that

AppeLtant No. t has not produced any evidences that the goods were sotd to

retail customers. Further, as discussed above, Appettant No,1 had adopted such

a modus operand'i that identity of buyers could not be ascertained during

investigation. Since, appticabitity of provisions contained in Legat Metrology Act,

2009 itsetf is not confirmed, it is not possibte to extend benefit of abatement

under Section 4A of the Act. Even if it is presumed that alt the goods sold by

Appel.tant No.1 were to retail customers then atso what was reatised through

Shroff lMiddtemen cannot be considered as MRP vatue for the reason that in

cases when goods are sotd through dealers, realised value woutd be less than

MRP value since deater price is always less than MRP price.

15.4 As regards contention of Appeltant No.1 that duty is to be determined as

per Section 4A(4) of the Act read with Rute 4(i) of Central Excise (Determination

of Retait Sate Price of Excisabte Goods) Rules, 2008, I find it is pertinent to

examine the provisions of Rute 4 ibid, which are reproduced as under:

"RULE 4. Where a manufacturer removes the excisable goods specified

under sub-section (1) of section 4,A. of the Act, -

(a) without declaring the retail sale price on the packages of such goods;

or

O) by declaring the retail sale price, which is not the retail sale price as

required to be declared under the provisions of the Standards of Weights and

Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law

for the time being in force; or

(c) by declaring the retail sale price but obliterates the same after their

removal from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the following
marmer, namely :-

(i) if the manufacturer has manufactured and removed identical goods, within
a period ofone month. belore or after removal ofsuch goods, by declarjlg the

retail sale price, then, the said declared retail sale price shall be taken as the
retail sale price of such goods :

(ii) if the retaii sale price cannot be ascertained in terms ofclause (i), the retail

!
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sale pdce of such goods shall be ascertained by conducting the enquiries in

the retail market where such goods have normally been sold at or about the

same time of the removal of such goods fiom the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i)

or clause (ii), then, the highest of the retail sale price, so ascertained, shall be

taken as the retail sale price of all such goods."

15.5 I find that in the present case, the Appettant No. t has not demonstrated

as to how their case is covered by any of the situation as envisaged under sub

c[ause (a), (b) or (c) of Rule 4 ibid. Hence, provisions of Rute 4(i) ibid is not

appticabte in the present case.

15.6. ln view of above, plea of Appettant No. I to assess the goods under

Section 4A of the Act cannot be accepted.

16. The Appettant has contended that atl the atlegations are basetess and

totatty unsubstantiated, therefore, question of atteged suppression of facts etc.

atso does not arise. The Appeltant further contended that none of the situation

suppression of facts, wittfut mis-statement, fraud, cottusion etc. as stated in

Section 11A(4) of the Centrat Excise Act, 1944 exists in the instant case but it is

atteged suppression of facts in the impugned order based on the generat

altegation. I find that the Appettant No. 'l was found indutging in clandestine

removal of goods and routed the cash through Shroff/Middtemen/Broker. The

modis operandi adopted by Appettant No. 1 was unearthed during investigation

carried out against them by DGCEI, Ahmedabad. Thus, this is a ctear case of

suppression of facts with intent to evade payment of duty. Considering the facts

of tire case, I am of the opinion that the adjudicating authority was justified in

invoking extended period of limitation on the grounds of suppression of facts.

Since invocation of extended period of timitation on the grounds of suppression

of facts is upheld, penalty under Section 1'lAC of the Act is mandatory, as has

been held by the Hon'bte Supreme Court in the case of Rajasthan Spinning &

Weaving Mitls reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is hetd that when

there are ingredients for invoking extended period of limitation for demand of

duty, imposition of penatty under Section 11AC is mandatory. The ratio of the

said judgment appties to the facts of the present case. l, therefore, uphold

penalty of Rs. 1,03,87,648/- imposed under Section 1'lAC of the Act.

17. Regarding pena[ty imposed upon Appellant No.2 and Appetlant No.3

under Rute 26 of the Rutes, I find that both the Appetlants were Partners of

Appettant No. 1 and were looking after day-to day affairs of Appettant No.'l and

were the key persons of Appettant No. 1 and were directty invotved in

emoval of the goods manufactured by Appettant No. 'l without
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payment of Centrat Excise duty and without cover of Central Excise lnvoices"

Both appettants admitted during investigation about clandestine removaI of

goods. They were found concerned in ctandestine manufacture and removal of

such goods and hence, they were knowing and had reason to betieve that the

said goods were liabte to confiscation under the Act and the Rules. l, therefore,

find that imposition of penalty of Rs. 40,00,000/- each upon Appettant No. 2 and

Appettant No. 3 under Rute 26(1) of the Rutes is correct and [ega[.

18. ln view of above, I uphotd the impugned order and reject the appeals of

Appetlants No. 1 to 3.

19.

19.

qffifr arr Ed ff rr{ qffi +r FqERT srt-m <th t ftqr qril t t

The appeals fited by the Appettants are disposed off as above.

ftmlc(,

Frcf \
/ qo'* \

qtffr,rrli (irft,q)

(AKHILESIl 1U

Com missioner(Appeats)

p-a
.t o1y'

Bv R.P.A.D

1)

2)

tw qTTtr,4€g qi i-sr m \I?i +'ifi'q s(TI( {F6,, Usffi &-{,Br{q{mq ei
q'rd-flttgl

EwFT qqs',{< qr{ A-fl s-i 1rti *;fi-q e-c{r< {1a+,, rcd-c urg'+r-er+, n-{+.tc fr.
qraqq-s.+ffit{r
${a.r etrgs, s-< Ca t{r 6{ \'?i ffiq sfl< {-m, rrwota uq$rsq, iTs-f,tc fr
atqqrnqrrf{rfifur
qr€srttrt

3)
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To,

M/s Famous Ceramic lndustries

8-A NationaI Highway,

Opp 132 KV Sub Station,
At Lalpur, Morbi.

n-Er"t,

BnsRtRq ffiE
s-q(rffq{lE-qrii,
lsz affivs€qmhurqt,
qre$,ffir

2. Shri Savjibhai K. Sanariya

Ex- Partner of M/s Famous Ceramic lnds,

8-A National Highway,

Opp 132 KV Sub Station,
At Latpur, Morbi.

*q.s-ftr+r€+. q-qrFtqr

Xd rrr-rftET{,

tq{fttft-m ffi-E
e-qrrfi{rq-qri,
132 Affis-{esm+q-iqt,
qror<. ffi r

Shri Rav'ikumar R. Adroja
Ex- Partner of M/s Famous Ceramic lnds,

8-A NationaI Highway,

Opp 132 KV Sub Station,

At Lalpur, Morbi.

3 *{ESIr<qT{. irfrEr

$ qrrftqr,
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